ISLAM HUKUKU VE MODERN HUKUKTA
HAKKINDA NAS BULMAYAN KONULARDA
HAKIMIN ROLU
Mahamat ALIM DOURMA
(Yuksek Lisans Tezi)

Eskisehir, 2019



ISLAM HUKUKU VE MODERN HUKUKTA HAKKINDA
NAS BULMAYAN KONULARDA HAKIMIN ROLU

Mahamat ALIM DOURMA

T.C
Eskisehir Osmangazi Universitesi
Sosyal Bilimler Enstitisu

Temelﬂislam Bilimleri Anabilim Dal
YUKSEK LISANS TEZI

Eskisehir

2019



T.C.

ESKISEHIR OSMANGAZIi UNIVERSITESI
SOSYAL BiLiMLER ENSTIiTiSU MUDURLUGUNE

Mahamat ALIM DOURMA tarafindan hazirlanan “islam hukuku ve modern
hukukta hakkinda nas bulmayan konularda hakimin roli” baslikli bu
calisma....../....... /20....... tarihinde Eskisehir Sosyal Bilimler Enstitusi Lisansusti
Egitim ve Ogretim Yonetmeliginin ilgili maddesi uyarca yapilan savunma smavi
sonucunda basarili bulunarak, Jirimiz tarafindan Temel Islam Bilimleri Dalinda

Yiiksek Lisans tezi olarak kabul edilmistir.

Dr. Ogr. Uyesi
L0} LR
Dr. Ogr. Uyesi

(Danisman)

Dr. Ogr. Uyesi

ONAY
(imza)

Prof. Dr. Mesut ERSAN
Enstitd Mudara

......... [l



ETiK iLKE VE KURALLARA UYGUNLUK BEYANNAMESI

Bu tezin Eskisehir Osmangazi Universitesi Bilimsel Arastirma ve Yayin Etigi
Yonergesi hiikiimlerine gore hazirlandigini; bana ait, 6zgiin bir ¢alisma oldugunu;
calismanin hazirlik, veri toplama, analiz ve bilgilerin sunumu asamalarinda bilimsel
etik ilke ve kurallara uygun davrandigimi; bu ¢alisma kapsaminda elde edilen tiim veri
ve bilgiler i¢in kaynak gosterdigimi ve bu kaynaklara kaynakcada yer verdigimi; bu
calismanin Eskisehir Osmangazi Universitesi tarafindan kullanilan bilimsel intihal
tespit programiyla taranmasini kabul ettigimi ve higbir sekilde intihal icermedigini
beyan ederim. Yaptigim bu beyana aykiri bir durumun saptanmasi halinde ortaya

cikacak tiim ahlaki ve hukuki sonuglara raz1 oldugumu bildiririm.

Mahamat ALIM DOURMA



OZET

ISLAM HUKUKU VE MODERN HUKUKTA HAKKINDA NAS BULMAYAN
KONULARDA HAKIMIN ROLU

Mahamat ALIM DOURMA

Yuksek Lisans, 2019
Temel islam Bilimleri Anabilim Dah

Damsman : Dr. Ogr. Uyesi YUNUS ARAZ

Seriat hukuku, hakimlerin her tiirlii diirtistliik, biitiinliik ve tarafsizlik iginde
kendilerine sunulan ihtilaflar Gzerine Yice Allah'in hiikiimlerini yerine getirme
gorevlerini yerine getirmelerini saglamak i¢in kurallar koymustur, bu kurallarin Aynisi
pozitif yasalarda da gecerlidir. Yarginin tarafsiz, ve adil bir sekilde islemesi i¢in sayisiz
hiikkiim gelistirmistir. Yargilama ustli ve belirsiz veya hakkinda nas bulunmayan
konularda yargicin rolii ile yine hiikiimler gelistirmistir.

Yargicin rolii pozitif hukuk ve seriat hukuku karsilastirmasi kapsaminda ele
alacagim o6nemli kounulardan bir tanesidir. Ciinkii hakimin tarafsizlik ve tarafsizlik
ilkesinin eylemlerini temsil eder ve ayn1 zamanda hakimin bagimsizligina miidahale
etmemesini ve hakimi zayiflatan ve gorevlerini yerine getirmedeki roliinii etkileyen
kotii niyetli iddialardan korunmasini saglar.

Bu ¢alisma, pozitif hukuk ve seriat hukuku karsilastirmasi kapsaminda hakkinda
nas bulunmayan konularda yargicin rolii, Yargi kararlarinda sebep ve etkileri
incelenecek. Hakkinda nas bulunmayan konularda yargicin rolii, Adaletin tecellesi ve
yasalarinin korunmast i¢in elzemdir.

Bu calisma sayesinde hakimlerin roltinun, hakimlerin usullerindeki kusur, Nas
eksikligi veya belirsizlik nedeniyle hakimlerin oynadigi roliin bir tanimi oldugu
anlasilmaktadir. Bu, yargicin kendi yargi alami i¢in ictihat yapmasinin 6nemini
goOstermektedir.

Bu calismada Yargicin rolii pozitif hukuk ve seriat hukuku karsilastirmasi
kapsaminda Hakimin igtihattaki rolii ve tiim bireylere adalet saglama rolii ve kendisine
sunulan davalarda tarafsizlifinin kapsami incelenmis ve hakkinda nas bulunmayan ve
belirisz konularda hakimin rolii ve diger organlardan bagimsizliginin uygun tanimi
yapilmaya gayret edilmistir.

[k boliimde seriat hukuku ve pozitif hukukta yargi ve yargiyla ilgili kavramlar
karsilagtirmas1 yapilmistir. Ve Yargmnin, adaleti saglamadaki rolii ve haklarinin
gerceklestirilmesi, hakimlerin gorevlerini yerine getirme gorev ve yeterlilikleri ile
yarginin yargi islerine yonelik gérev ve sorumluluklarinin sona ermesi ele alinmastir.



Ikinci boliimde Davalarin Islam hukuku ve adli hukukta, mahkemelerden once
haklarin kurulmasi, adli islemlerin 6zii, unsurlari, nedenleri, tiirleri incelenmistir.
Bunlarin yani sira Islam hukuku ve pozitif hukuk mahkemeleri incelenmis ve dava
kavrami davanin mahiyeti, davanin kalkma iisulu, ve mahkeme Oniinde ispat yollari,
avukatlar ve mahkeme gorevlileri gibi hakimin yardimcilari ele alinmigtir

Uciincii béliimde hakkinda nas bulunmayan konularda hakimin rolii, belirsiz
veya hakkinda hiikiim bulunmayan hakimin yargi i¢tihadi ve seriat hukuku ve pozitif
hukukta hakimin roliiyle ilgili konular ele alinmistir.

Anahtar Kelimeler: Islam, Hukuk, Islam Hukuku, Hakim Rolii.
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ABSTRACT

The Role of Judge About Non Nass Issues in islamic Law and Modern Law.
DOURMA Mahamat Alim
Master Degree -2019

Adviser : Dr. Ogr. Uyesi YUNUS ARAZ

Islamic law has been keen to establish rules to ensure that judges perform their
duties to bring down the judgment of Allaah on the disputes that are presented to them
with all honesty and neutrality, which is the same for the legislator in positivist laws,
and it has developed many legal texts that ensure the neutrality and integrity and justice
of judges, and issues of concern to the Islamic laws, and As well as the positivist laws
on commercial and civil proceedings, and the organization of the role of the judge in
the absence of text or ambiguity.

The role of the judge is one of the most important topics that | deal with in
comparison between Islamic laws and positivist laws, because it represents the
implementation of the principle of neutrality and impartiality of the judge, while at the
same time ensuring the protection of the judge from interfering in his independence,
and Malicious lawsuit Which weaken the judge. And affected him in the performance
of his duties.

This study deals with the role of the judge in cases where the text is not
mentioned a comparative study between Islamic laws and positivist laws to identify the
real role of the judge in cases where the text is not mentioned, the judicial decisions, its
causes and consequences. The role of the judge is considered in cases where the text
does not mentioned (in which it is necessary) the requirements of justice and the
preservation of rights.

This study shows that the role of the judge is a description of the role played by
the judge when there is a defect or lack of text or ambiguity in the assets and procedures
of the litigation, which leads to the non-consideration of the legislator, or to change the
judgment ,and the consequences of the intended and required To veto.

In this thesis | have study the aspect of the role of the judge in cases where the
the text is not mentioned a comparative study between Islamic laws and positivist laws.
The role of the judge in the jurisprudence, his role in achieving justice and the
realization of the right with all individuals, as well as his fairness in the cases presented
to him, and also to clarify the correct concept of the role of the judge in the absence of
text or ambiguity and independence From other authorities.

The topic of the study is divided into three chapters. The first chapter is devoted
to the concept of jurisprudence in Islamic laws and positivist laws. And related terms.
Through comparing and addressing differences and agreement between them, and then
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showed the importance of the judiciary, which reflects that role in the pursuit of justice
and the realization of the right. The duties and competences of the judges in the
performance of their job, and the end of the jurisdiction of the judges and their
responsibility for their judicial work.

Chapter two studied the origins of the case in Islamic laws and in the judicial
laws. Based on the methods of proving the right before the courts, the substance of the
lawsuit, its nature, legality, elements, causes, types and characteristics. With an
indication of the motives and reasons related thereto. And dealt with the courts in the
Islamic laws and the judicial courts, and then dealt with the concept of the lawsuit and
what it is and the procedures of prosecution and methods of evidence before the courts.
In addition to the judges' assistants in the courts, such as lawyers and workers in the
courts.

In the third chapter, it dealt with the role of the judge in cases where the text
was not mentioned, and his role in changing the jurisprudence in the absence of text or
ambiguity. I also dealt with the things related to the role of the judge in the systems of
positivist laws and in Islamic laws.

Keywords : islam, Law, Islamic Law, Role of Judge.
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