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ETiK iLKE VE KURALLARA UYGUNLUK BEYANNAMESI

Bu tezin Eskisehir Osmangazi Universitesi Bilimsel Arastirma ve Yayin Etigi
Yonergesi hiikiimlerine gore hazirlandigini; bana ait, 6zglin bir ¢alisma oldugunu;
caligmanin hazirlik, veri toplama, analiz ve bilgilerin sunumu asamalarinda bilimsel
etik ilke ve kurallara uygun davrandigimi; bu ¢alisma kapsaminda elde edilen tiim veri
ve bilgiler i¢in kaynak gosterdigimi ve bu kaynaklara kaynak¢ada yer verdigimi; bu
calismanin Eskisehir Osmangazi Universitesi tarafindan kullanilan bilimsel intihal
tespit programiyla taranmasini kabul ettigimi ve higbir sekilde intihal i¢ermedigini
beyan ederim. Yaptigim bu beyana aykiri1 bir durumun saptanmasi halinde ortaya

c¢ikacak tiim ahlaki ve hukuki sonuglara raz1 oldugumu bildiririm.

Salahou Dine Diarrassouba



OZET
iISLAM HUKUKU VE MODERN HUKUKTA KURTAJ

Salahou Dine DIARRASSOUBA
Yiiksek Lisans, 2020
Temel islam Bilimleri Anabilim Dali

Damsman: Dr.Ogr. Uyesi YUNUS ARAZ

Islam hukuku ve igtihatinda kiirtaj sucu ile ilgili hiikiimler, hukukgularin gériisleri
ve muhakeme ve degerlendirmedeki davranislar1 ve asagidaki karsilastirmalar incelemek
bu arastirma ile ortaya ¢ikmistir: Bunu su sekilde 6zetleyebiliriz:

Birinci béliimde, modern hukukta ve Islam hukukunda sug¢ tanimiyla ilgili konusmayi ele
aldik ve kiirtaj sucundan kastedilenin hamileligin sona ermesi veya kadinin karninda ne
oldugunu, hamileligi tamamlanmadan 6nce kendisinin veya baskalarinin bir eylemi ile
bitirmesi oldugu aciklanmaktadir.

bahsettigimiz tlim tanimlar fetiisiin rahimden ayrilmasini ve ondan ¢ikmasini
zorunlu kilmaktadir. Bu c¢alismada, tipta ve hukukta kiirtaj sugunun tanimi
aciklanmaktadir.

Kiirtaj ve kontrasepsiyon arasindaki ayrimdan bahsederken sdyle ifade edildi:
Hamileligin engellenmesi kiirtaj degildir. Clinkii kiirtajda gebeligin var oldugu varsayilir
ve sonra biiylime ve gelismesi sona erer.

Kiirtaj ile cinayet arasindaki ayrimdan da sz ederken sOyle ifade edilmistir:
Kiirtajin kurbani cenin. Ikinci sugta ise magdur yasayan bir kisidir. Bizim icin diisiik
olgusunun bazi nedenleri agikliga kavusmustur.

Bu calismada, Yahudi, Hiristiyan ve Islam hukukunda kiirtajla ilgili hiikiim
aciklanmaktadir. Bu yasalarin her birinin kiirtaja karsi olup cezalandirdigini goriiyoruz.
Islam hukukunda, hukukcularin ruh iiflenmesinin dncesi ve sonrasi asamada gerceklesen
kiirtaj1 birbirinden ayirdiklart i¢in, hukukgularin konuyla ilgili goriisleri tartisildi.
Alimlerin ¢ogu, ruh iiflenmesinden sonraki asamada yasak oldugu goriisiindedir. Ruh
iiflenmesinden onceki asamada farklilagtilar ve farkliliklari ele alinmastir.

Islam hukukunda kiirtaj cezasindan da bahsedilmis ve Islam'm bu sugun unsurlar
ve sartlar1 yerine getirilmesi halinde islenmesi gerektigine karar verdigini anliyoruz.
Alimler gurre miktar1 konusunda farkliydilar ve aym1 zamanda kefaret ylikiimliligi
konusunda da ayrildilar ve onlarin farkliliklart ele alinmstir.

insan yapimi yasalarin konumunu tartisip filozoflarin ve hukukgularin kiirtaj
hakkindaki farkl goriislerinden bahsedilmistir. Bazilar1 hamile kadinin rizasi ile yapildiysa
destekledi, bazilar1 Fildisi yasasinda oldugu gibi zorunluluk halleri disinda hamile kadinin
rizastyla olsa bile engellemektedir.

Kiirtaj sugunda seriat ile hukuku iki acidan karsilagtirilmastir:

Birincisi: Terapotik acidan: Bu agidan, karsilastirmayi ii¢ noktada ele alinmistir:
a) Tibbi nedenlerle kiirtaj
b) Fetal nedenlerden dolay1 kiirtaj
c) Ekonomik ve sosyal nedenlerle kiirtaj



Ikincisi: Ceza acisindan: Bu acidan seriat ve ceza acisindan hukuk arasindaki fark
gorinmustiir.

Bu arastirma, Islam hukukunun aksine, Fildisi kanununun ruh meselesini
tartismadigini, bunun yerine fetiisten sperm olsa bile ¢ekingen herkesi cezalandirdigini ve
kanunun Islam hukukunda oldugu gibi kiirtajin dogru bir tamimmm vermedigini
gostermektedir.

Anahtar kelimeler : Islam hukuku, Modern hukuku, Cenin, Ceza, Kiirtaj.
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Abstract

THE ABORTION BETWEEN SHARIA AND LAW

DIARRASSOUBA Salahou Dine

Master Degree -2020

Adviser: Dr. Ogr. Uyesi YUNUS ARAZ

The provisions on abortion crime in Islamic law and jurisprudence, the views of
jurists and their behavior in jJudgment and evaluation, and the following comparisons have
emerged with this study: We can summarize this as follows:

In the first part, we discussed the conversation about the definition of crime in modern
law and Islamic law. It is explained that what is meant by abortion crime is the termination
of pregnancy or what happens in the woman's womb, ending with an act of herself or others
before completing the pregnancy.

All the definitions we have mentioned require the fetus to leave the uterus and exit from
it. We discussed the definition of abortion in both medical science and law terms.

Talking about the distinction between abortion and contraception, we expressed it
as follows: Preventing pregnancy before it takes place is not abortion. Because abortion is
supposed to follow pregnancy whose growth and development ceases.

While talking about the distinction between abortion and murder, we said: The
victim of abortion is the fetus. In the second crime, the victim is a living person. Also,
some of the reasons that lead to abortion have been explained.

The provisions regarding abortion in Judaism, Christianity and Islam were
discussed. It was clear that, all these religions abhor and punish the act of abortion. In
Islamic law, the views of the jurists are discussed on the subject, as they differentiate
between abortion before and after the soul is breathed into the fetus. Most scholars are of
the opinion that it is forbidden in the stage after the soul is breathed into the fetus.

The punishment for abortion within the framework of the Islamic law are
elaborated and here, it is established that in certain situations Islam does permits abortion
while discretionary abortion is outrightly prohibited. Regarding punishment for abortion,
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it is shown that the scholars differed in the amount of gurra and differed on the obligation
of penance, and the differences between these are discussed.

The position of man-made laws and the different views of philosophers and lawyers
about abortion are also evaluated. It is discovered that while some supported it if it is done
with the consent of the pregnant woman, some discouraged it even if it was with the
consent of the pregnant woman, except in cases of necessity, as in Ivorian law.

We tried to compare Sharia and law in two aspects in abortion crime:

First: From the therapeutic point of view: In this respect, we have considered the
comparison in three ways:

a) Medical abortion

b) Abortion for fetal reasons

c¢) C abortion for economic and social reasons

Second: In terms of penalty: In this respect, we saw the difference between sharia
and law in terms of punishment.

In this research, it is noted that the Ivorian law, unlike Islamic law, did not discuss
the spiritual aspect of abortion, but rather punishes everyone who aborts a fetus. However,
the Ivorian law does not provide a precise definition for abortion like that in the Islamic
law.

Keywords: Islamic law, Law, Fetus, Punishment, Abortion.
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